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TRIBUNAL DE LA CONCURRENCE 
F ~ - a o o + o 1 L (  p 

L DEC 13 2004’ 
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E 
D 

THE COMPETITION TRIBUNAL 

-end- 

IN THE MATTER OF THE COMPETITIONACT, R.3.C. 1985. c. C-34, M amenc3sd; 

AND IN THE M A T T m  OF subsections 74,01(l)(a), 74.01(1)(b), 74.01(6), of the Competilion 
Act and certain marketing practioes of Performance Marketing Ltd., Kevin Atkinson and Duane 
Qartman; 

AND IN THE MATTER OF the filing and redstration of a consent agreement pursuant to 
section 74.1 2 of the Competition Acr. 

BETWEEN: 

Applicant 

PERFORMANCE MARKETING LTD., REGISTRAR - R E G l S T M a  7 

OTTAWA,ON boo\ 1-1 
Rmpondants 

KEVIN ATKINSON and DUANE GARTMAN 

CONSENT AGREEMENT 

WI-IERJ3iS tk Commissioner of Competition (tbc ‘‘Comini~aioner’’) is responsible for tht 
adminiatdm and tht cnformnmt of the Competition Act (the “Act”), includinx Its civil 
deceptive marketing practice8 provieioaa, which are contained in Part VII. I of the Act; 

AND WHEREAS the Respondent. Performance Marketing L;d. (“Pcrformanca”), is a 
corporation incorpomed under the laws of the Province of British Columbia and the 
Respon&nrS, Kevin Ackfnson and Duccnc Gartuxan, are directofi of Performance, a11 of whom are 
located in British Columbia; 

AND WHEREAS the Respodrtms promote and/or sell a vaticty of  health and sexual aid 
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products hcluding diet patches through various means Including over the Internet; 

AND WHEREAS, begbdq in or about January 2004, thc Respondents, and/or their Affiliates 
(as defined hersinafter and listed in A p p d x  A), made and caused to be made representations 
(the “Reprcscntatjotw”) to the public through, mong other channelo, Pdormance’ s wcbsiles: 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9, 
10. 
11. 
12. 

www.dyapeX.com, 

www.buydietpatch,com, 
www , cxtremcpay .com/pagas/productd/zyapcx, html , 
www.gayboymal1 .com/indcx.php?ac_id~69, 
www.rxpride.com, 

www.herbahmmca, ’ corn, 
wwuv.basbalhookup.com, 
www.herbalplatinutn.com, 
www.harbalgoldnow .corn, 
w w w . z y o p e K , c o r n  

\ ~ R U W . ~ U ~ S U ~ ~ . ~ ~ ~ - S ~ X ~ O ~ S - ~ ~ ~  .hml, 

www.~-bsrlthliao.40rn, 

and the distribution o f  bulk unsolicited clnrril messafics (“SPAM”) in excess of 37,000, to 
potential oonsumen. ac well as on product pb@ng and in written materials found inside such 
psckagin& for the purpose of promo- the usc of the Dyapex and Zyapex Diet Patches and the 
RespaNlents’ businass interests; 

AND WHE;REAS the Representations were in the form of statements regnrding the perfot-rnance 
and/or efficacy of thc Dyapcx ard Zyapex Dist Patches, thst gave the g s d  im@m that the 
use of the patchq without need for physical exexise or dieting; 

1. would result in substantial weight loss (in the range of 3 to 8 pounds uvery week); 

2. would reduce appetite, control cravings and speed up mctabolism; mad 

3. are a snfe iiaiural weight loss product. 

AND WHEREAS the Commissioner believes that these gened imprcsaians are .materially false 
and/or misleading. that the Dyapcx and 2-x Diet Patches do not &st ths user with weight 
loss, that thc tcpmentations which were in the form of a stament of he pdormance and the 
efYicacy of the pmducta were not b a d  on adequate and proper tow; 

AND WHEREAS the Commissioner has concluded that tha Respondents have engaged in 
reviewablc conduct within the meaning of parastaph 74.01( 1x8) (“fdse or misleading 
repmsentarions”) and pamgraph 74.01(l)(b) (“sttifemnts of performance not based on adequate 
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and proper t e s t ) ;  

AND WHEREAS the Parties arc satisfied that this matter can be nsolvrd with the registration of 
a consent agreement; 

THEREFORE the Parties enter into tlris consent wccment to be registerad based on the 
following te rn :  

1.  For tht purpose of this consent ~recmcnt,  the following definitioos shall apply; 

8) “AfPTIirdta”: one body carpareto ie affitiatd with another body corparatc if: 

rubsfdiarieb ofthe sane body corporate; 
i) one of thcnr is the subsidiary of the othn, 
ii) both 
iii) each ofthem is collmlled by the BBme peasall; 
iv) both bodies corparrrte o o m e  in ~ O S O  caancction, association or in concert 
with OW ~tk, or, both bodies coptatc qwata in close conneciion, 
bsSOCjlUiOIL or in concert with a common third corporrrtion; or 
v) thc affiliate is the publisher/salespcrson in M afEliate marketing relationship 
who &ee out the edvsrtioing or ales of the affiliate mark~ting relationship, 
giving wider distribution to the affiliate merchant’s products in return for 
compensation baaed an performance and/or sales. 

b) “Affiliate Merchant” meam the affiliate program rntmagtr/proprietor who may be thc 
rnapufactum, the msallcr, or the distributor of  the produat. The Affiliate Merchant is 
rtsponaible fot implementing a sales vackiiig system. providhB 8 seldon of hkuig 
methods, attracting Amliates, monitoring results, increasing results, and paying 
Aftiliatas; 

c) “Agreement” rncans this coiiaent agrcementt; 

d) “Conunissionw” means the Commissioner of Competltlon, appointed pursuant to 
section 7 of the Act, and her authorized reprascnta1ives; 

e) “Parties” means the Commissioner of Competition and the Respondents; 

f )  ‘‘Resp6ndents” means Kevk Atkinson an0 Duane aarvnan and Ptrfirmancc 
Marketing Ltd; 
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g) “Tribunal“ means the Competition Tribunal established under the Competlrfon 
7’Hbuml ACf, R.S.C. 1985, c. 19 (2nd Supp.), as amandcd. 

2. The provieions of the -t shall apply to: 

a) thc Respondents, all corporetionq parramhips or persons under legal or 
contrmual obligation of all or any of tk Reapondents or who, in connaotion with the 
marketing or sale of the Dyapex and Zyapex Diat Patches, act for, on bchdf of or in 
concert with all or any of the Respondents, including the directors, officers and 
employees of the hopondent Petfamance, their tesrxctivc: SoEeessors and assiwixs, and 
other perms including agents, re-vea and associates of all or any of the 
Respanbmta; and 

b) the Commissioner. 

3. The Respondents shall cc88c making d causinu to be made. 01 pcnnit Affiliates to 
make, by a#y mean6 wh&tsDevc3r, any rcpraucnta~onn to thc public, whethcr whtcn or 
othcrwlst, Vh SPAM. 

1. The Respondents ahall ceaac making d cauaing to be made, or permit Affiliatcs to 
make, by any m e w  whatsoever, any mopreamrations to the public, whethor Written or 
ofhcnvise* hcludinlJ on or through websites, via YPAM, on television, in printed inaterid 
or verbally: 
-- 
-- 

that are Mse or mlslaading in a matcrial rcspcct, 01 

ragarding the peffomance and/or eftlcacy of any product supplied by the 
Respondents, tbat are not b a d  on adequate and proper tests, copias of which 
have been provided or recoived by the Commissioner arid found by the 
Commissionex to be adequate and proper, 

5. Without limiting the generality of the foregoing, the Respondenta shall cease rn&king or 
causing to be made, or permit Affiliates to make statements regarding the performance 
nndlor ef‘ficacy of tho Dyapex and Zyaprx Piet Patches, that give the general impression 
chat the use of the patchcs will in m y  way assist the uSet of such patches in losing weight. 

6. Within 30 days of a written request Born an aumort& represcntsuive of the 
Commissioner, for each eale of the Dyapex and Zyapex diet parches in the period from 
January 1. 2064 ca rhe date of 20 wteks following the registration or the Agrccmerrt, the 
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7. 

a. 

0. 

10 

Respondents shall provide to the Commissioner, a copy of such records as an ncceaoary 
to iden@ the purchm, the q w W y  purchased and tho amount paid. 

The Refpondents ohall post B conectjvc notice to the Agmement 88 set out in Appendix 

Fa$&&”), appearing on the websitc ham pago, The link shnll be in 1 %point font and be 
in a prominent location (on Perfonname’s website home page, at the tap of the right-hand 
-in). The corrective notice shall contain a hypcrlink 16 thia Agreement as posted on 
the l~bunal’s websire. This corrective mtiw sball be posted on the referenced websites 
for 20 weeks, commencing no later than 10 days From regismtion of this Agmement. 

“B” , accessible on their websites through a link web me em em. - D& 

Th title “NNOtice by Performance h r k t i n f i  Ud. Re Diet Patch” found in Appendix “B’ 
shall be in bald, 12-point fbnt. ’llrc ta t  of the corrective notice shall be in lO-pint font, 
in unembellished print. Thc foregoing ~pscificatio~g shall also apply to the “Refund 
Notice” (as defined hcrcinafter), which is set out in Appendix “c“ to this Agteernent. 

Thc Respondants shall refund the purchase price of the Dyapex end Zyapex Diet Patches 
to persons who purcbasui those patches directly from Petformawe. from m y  of i ts  
Afflbtcs, or from m y  pmon under l e d  or contractual obligation ta the Respondents, 
fmm sny of the Respondents or, who in connettion with the marketing or sale of the 
Dyapcx and Zyapex Diet Patchcs, acted far, on behalf of or in concert with all or my o f  
the Raopondena, upon ieceivhg from mch persona a refund request accornpanicd by 
proof of purchase in the form of. 

i )  
ii) 
iii) 

25 credit card statament Or receipt denating the ~ U T C ~ S C ,  or 

an c-mail confirmation of the purchase; or 
other proof of purchasc (e.8. packaging, etc.). 

To facilitate the r e b d  pmcess: 

- Ths Re~pondcnts shall past a nod- to the Agreement BP p e t  out in Appendix 
“C”(“the Refund Notice”), accessible on their websites through a link (“a 
zyaptx Diet P M  R c U  ”), appearing on the website bome page. The link shall 
be in 12-paint font and bc in a promiiienl location (on Performance’s website 
home pa@, at thc top of the right-hand margin,jusl below the link to the 
corrective notice referred to in pruasrapli 7). The r c h d  notice shall bo posted on 
the referenced websites for 20 weeks, commencing no later than 10 days horn 
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- the Respondents shall establish a toll fiec number that will, betwean the horn of 9 
AM and 5 PM ( Pa~Ulc Standeud T b t ) ,  be aWd by such person or persons as 
are necessary to field calls, in English and French, fmm prospective refupdees and 
forthe balonceofthetime (5  PM bo 9 AM) w i l l k t  eallersto arecorded 
messago identifyiq the Respondents and adviSiry: callers of tht born of  
operation of the toll frcc number and/or i f  redlrwtcd to a call center, the operators 
will bc provided with a script (Appendix “W’) to field calls, in English and 
French, fiom prospective rcfundems, Bttwum the hours 9 AM and 5 PM (Pacific 
Standard Thc), if tht toll frw numb&) is busy, then callers will be directed lo o 
recorded m e s a p  adviSing them ofthat fact and inviting them to call back at a 
later time. Thc toll fiw number shall remain operational for 3 months after the 
last requeet for a refund is received by the Respondents. 

11. Within 48 hours of posting both notices , thc Reapondents shall confirm in writing to the 
&rnmissionw tbat those notiocs were posted in accordance with the terns of this 
Agreement and provide a “screen capturc” of each notice and link. 

12. Within 45 days of the registration of this Agreement, the Respondents shall establish and 
implement and thereafter maintain, a corporatt compliance program (“Compliance 
Program”) regarding the use and content of rcprcsentations, including testimonials, made 
to the public to promote tk sale or use of their products and their businms mtetesta. The 
goal of  the Compliznca Prowrn will be to promoto compliance with the Competition 
4ct, and specifically: with the deceptive marketing pmvisions of the Act (Parts VI and 
VI1.1). The Compliance Frogrrm will bo framed aid implcrncnttd in a manner consistent 
with the Comrnisaioner’s Information Bulletin on “Corporate Compliance Programs”. 

13 ,  Tho Camplimcc Program will include the following: 

( I )  the dcslg!Won of a corporate compli4rr;t progum officcr within 30 days of the 
mecuthn of this Agtccment; 

(ii) B written comptianco policy C‘Compliance Policy”) which Will include, among 
other thingr), 
-- B statement by senior maaagement stressin# the company’s commitment U) 

the policies and procedures contained therein, 
a reference to the p’upooe of the Act, a general dascription of the Act, as -* 
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well as a deectiption of tfiose provisions of the Act that are most relevant 
to the Respondents' business, imluding thc cnfomeanent, penalty and 
remedy ptauisions; 
clear examples to illustrate the specific practim that are prohibited, SO 
that managem and stmat all levels can easily undffstMd the potential 
apphation of the Act to their awn duties; 
a pctical code of conduct that identifier activities that are illegal or open 
to question; 
a statement outli* the cowquemes of breaching corporate policias; 
and 
procedures that detail exactly what an employed should do when concum 

Prise Out of certain situations, or v b u  poaiblr violati- of the Act are 
suspected; and 

-- 

- 
- 

-- 

(iii) Training sessims to c n w  that all persons 10 Hmom this Amemen1 appfics, 
understand the terms of th is  Agreement and tba Complipncs Policy. 

14. The Respondents shall provide the Commidsioner with a copy of the Compliance Policy 
within 50 days of the registration of this Agreement, 

15. The Respandents will provide a copy Of this Agreement and the Compliance Policy 10 
such persons who fall within the definition of Respondmts and AfEliates set out in 
paragraphs l(a) and (0, while the Agreement remains in farce, 

16. lhc  Respanden@ shall ensure that each person to wbom this Ajpcernent and tbc 
Compliance Policy are provided pursuant to paragraph 10, acknowledges in writing that 
they have been provided with those dacuments and have reed and understand thum. 
Copies of all such acknowlcdgments shall be retained by the Respondents for three years 
a&r this Agreement mutes to apply to any such person. 

17. Eighty days following the registration of this Agreement, the Respondents shall provide a 
written report to the Competition Bureau advising in &tail the mps taken by the 
Respondents and Afnliater to onsurc that they have complied 8nd are complying with this 
Agcement 

18. Upon written request of the Deputy Commissioner of Cornpotition, Fair Business 
Practices Bm&, thc Reqxmclenrs shall submit a written report and/or produce 
documents on 30 days notice, with respect to my aspect of this Agrcemcnt. 
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19. This Agreement shall remain in force for 10 years fram the date of its registration. 

20. Any notice required to be given pursuant to any term of this Agreement is valid if given 
by facsimile transmission or registered mail to: 

(a) For the Commissioner of Cornpetition 

Attention: Raymond Piace  
Deputy CbrmnlpOi~er af Cbmpetition 

Competition Bureau 
50 Victoria Street 

Qatineau, Quebec KlA OC9 
Fushlle: (81 9) 9534792 

(b) Far the R e p d e n t s  

Attention; Kevin Atkinson 
President 
Performance Marketing Ltd. 
Canadian Carparsto Offlees 

25 Cavan Street, 

Nanaimo, BC. V9R 2T9 
Facsimile: 250-71 6-8777 

US Operstional Offices 
710 E Street, 

Elaine, Washington. 9823 1 

Delawnra Corporate OMlces 
1308 Delaware Avc., 
Wilrninston, Delaware. 19806 

21. For greater certainty. the Tribunal shall retain iurisdiction for the purpose of  an^ 
applicetion by tba Commissioner M ths Rapondents to d n d  or vary m y  of the 
provision8 of thia A(pefme~&t in tbe event of a change of clrcmetryloes or othcrwlsc 
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Appendix “A” 

The following is a list of Affiliates who participated in the sale of the products marketing by 
Performance Marketing Ltd. 

(CONFIDENTIAL) 
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NOTICE BY 
Performance Marketing Ltd. 

Re: Met Patches 

The Commissioner of Competition has concluded that certain repmeentations made by Pcrfonnance 
Marketing Ltd, Kevin Atklnson and Duane O m a n ,  for the promation of the Dyapex and Zyapen Diet 
Patches were false or misleading in a material respect coutrary to paragraph 74.01( ])(a) ("false or 
misleading reprcscntation") and paragtaph 74.01( l)(b) ("adequate and proper test") of the misleading 
rcpnscntatians and deceptive marketing practicea provisiano of the Competi/ion Act 

Link: www.ct-tc.gc,ca 

Rep rawtations 
These repreeentatians gave the false d misleading genera1 Imprcseion that the use of thc Dyapex and 
Zyapex Diet Patches would, without tho need for dieting or physical exercise: 

- duce  appetite, control cravings and speed up metabalism; and 

- is a sde natural weight loss product, 

The company has agread, mong other things, to stop using SPAM as a means of marketing, to change 
the represent8tions it makes 6n its corporate and af'filiace websltee, to establish and makwh a 
compliance program to ensure that it abides by the deceptive marketing provisions of the Comprition 
Act. 

Refund 

The cornpuny has eleo agreed to refund the purchaoe price of the patches to any peaon who purchased 
the Dyapex and/or Zyapex Diet Patches h m  the company in the period from January I ,  2004 to the 
present. Dctails with mspect to how to obtain a tQfLUId may be found at "w Z v a u c x a P a  ch 
Refund," 
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Any pcrwn who p w b d  the Dy4pex and/or Zyapclc Die Patch from Perfofmanos Marketing Ltd,, 
eithcr directly thou& its website, though an affiliated website, or &om a person under the control of  
P d o w ,  acting as an agent or representative of Pwfmtmce or in concert with Pcrfomrancc, may 
obtain a refund of the purcbasc price on quest  to Perfimnanec Marketing. 

To obtain n refund, purchasm must make a rehnd request in writing to Performalice Marketin8 Ltd. at 
the address Bet out below and include with their request proof of purchase in he form of: 

i) 
ii) 
iii) 

B oredit w d  statement or receipt denothqt the puwhwe; or 
m e-mail c o n f i i o n  of the purchase; or 
other pmof of pwhasc (e.g. pncka@g, ctc) 

Attention: Kcrin Atkhan 
President 
Performance Mtuketing Ltd. 
Canadian Corporrte Ornap0 
25 Cavlul Strcct, 
Nanaimo, BC. V9R 2T9 
Facaimile: 250-7 16-8777 

. b y  questions regding refunds should be directed to Perfommw Marketing Ltd. At: 

1-888-777-6661 






